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M/s Dineshkumar Vidyaram Yadav, My Home Society, !
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Appellant Old Address — Opp. Krishana Society Rashika Guest .

HIS F(Rh T AT & STHANT AT BT § 6T 98 T AR & 91 TRty = sarw g werer
TR T STIeT SToraT YRS SAE TEqa e Gl §, St 6 U sneer & faeg &) gaar &1

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

TR TR BT TN ST~

Revision application to Government of India:

(1) &g TR {[oa STreraw, 1994 FT =T Tqa A1= FaTC T HIGAT F 17§ I 4097 F1
Y- F TAH Y o Siaid [Aere s srefiw afe, aa a3, o d=rerg, wores fFram,
= rfT 451, Staw €19 w97, 99 g1, 7% [{eel: 110001 ¥ & ST =13y o-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

@)  afe @er & griw & e § 99 W griRer 'm 8 G avenir 91 s e § 4 Gy
HUENIR ¥ AL WISHI | 7T & ST §T AR |, AT Fhell WOSHIR AT HveR § 918 97 6l SREm #
a7 feheT WOSTIITX | g1 T T TohaT 3 ST g% gt

warehouse or to another factory or from one warehouse to ano ’e\n,
of processing of the goods in a warehouse or in storage whet ero'
warehouse. ¥ e
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(@ AT & aTee et g ar oo § Raifa arer w ar /e & At § ST Sew Sy AT 9%
IS [ o Lo & AT § ST AT 6 S1g< T T AT Jasr § Faffaa gl

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(M) FfE o H G R EET IR & g (9T AT e @) At e @ A gl

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(&)  SW STUTET i STUTET [  SFTATT & (oI ST SYET shiee AR Y TS § ofi% U raer s 59
T Ua 7 3 gariees srgsh, dier & gy qrika a7 99y 9< A7 a7€ § B iy (7 2) 1998

gIRT 109 8T e vy e gn

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998,

(2) FT IeaTed S (srdier) FRaamestt, 2001 % Faw 9 ¥ si@ita Ry ywr gear zu-8 ¥ =t
giaal 4, INa smea & v sew IR Rats & O 7 F Ffawger-smaer & srfier sreer i -8
Siadt & Wi Sfa sraew 3T ST =Ryl SHh wTr @rdr g o ged oY ¥ efavia gy 35-3 #
ETRT & % aTT & 99g & are S8r-6 e & afa off g =R

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) RIS awae & @y gt §oy ThA Toh ofTg FI4 AT IqY FH Bral &4 200/ - 6 Qe £
ST 3T STl GAUHH T A1 & SATRT 81 A7 1000/ - T FIey e 7 7o)

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

AT I, TR SUTE oo T QAT FT TR0 =TT 3 s srdter:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)  F=0F ITaT o Afaaw, 1944 € T 35-d1/35-3 ¥ siata:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) SwieTga TR=gE § qaTg SIAT & sreArar & adfier, srfier ¥ Avaer F #Ar o, FeArr
e Lo Q& et Tdieh =amamfeeor (Rece) v aufsm a=fig A, smazmmrs § 20wy,
TGHTST HaT, AT, MR, sagAeEr=-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in_the form of
crossed bank draft in favour of Asstt. Registar of a branch of ans on:o:{i’ftlrrﬂlab public

PR
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) e =& swesr & &S T ST T THTAT GIAT § AT Ted® T &S & forg F 7 I Suh
&1 ¥ fawr s =wTRY 39 e % g gu ot B forer vt e @ s % forg werRufa srdiefw
FTATIRRTOT Y o ST AT he i LT shl ek STee [T SITaT & |

In case of the order covers a number of order-in-Original, fee for each 0.1.0O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) R g SATEEEE 1970 F7 SSied @ syEt -1 % it Faiia B srem s+
Wmmﬁruﬁ%ﬂﬁﬁﬂhﬁﬁwﬁ%ﬁmwﬁwmaﬁmwﬁvw6soawrr-mrm
U feehe T T AT |

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) = R Hetea Aree! w R A arer MEwt i o7 o e sreida BT star § s
I, eI FCUTE ook T AT eI ~ArATehavr (Frarfafe) fam, 1982 % figa &

" Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) T g, Feald STTET (e T YaTan< Aie 17 ~gramieeer () T gi srfier & araer
¥ #eaq i (Demand) T& &€ (Penalty) HT 10% T& STHT AT AT &1 grefiieh, srfdepes g srar
10 #XE 79T §1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

HeRlT TS [ ST FATHT 3 ST, QAT T aed =t 907 (Duty Demanded) |
(1) @< (Section) 11D % dga RaiRa T,
(2) TeraT e Y Hiee @ TR,
(3) e wiee MawT & 9w 6 & aga 37 Uil

g I@ ST ¢ |feq e § ager Od ST i et WY erfier qriere o & forg gF ord &t R
TAT B

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iiiy amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) = efresr o wiar erdler ATTEeR<or o THer STl Lo STIaT & 4T v faariad gl at A fohg T
Lo % 10% ST I ST STgt et gvs fRarfed 8 a9 20 3 10% TTaT 9 (1 S ol gl

In view of above, an appeal against this order shall lie before the Tribunal on
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3T 3121 / ORDER-IN-APPEAL

The present appeal has been filed by M/s Dineshkumar Vidyaram Yadav,
43, My Home Society, Karannagar, Kadi, Mehsana, Gujarat-382715 [Address
méntioned in OIO — Opp. Krishana Society Rashika Guest House, Kadi, Mehsana ,
Gujarat] (hereinafter referred to as “the appellant”) against Order in Original No.
AC/S.R./26/ST/KADI/2021-22 dated 29.03.2022 [hereinafter referred to as
“impugned order”] passed by the Assistant Commissioner, CGST and Central
Excise, Division- Kadi, Commissionerate: Gandhinagar [hereinafter referred to as

“adjudicating authority”].

2. Briefly stated, the facts of the case are that the appellant were engaged in
providing services under the category of ‘Manpower recruitment/supply agency
service’ under Service Tax registration No. AAUPY3588MST001. As per the
information received from the Income Tax departrrient discrepancies were
observed in the total income declared by the appellant in their Income Tax Return
(ITR) when compared with Service Tax Returns (ST-3) filed by them for the
period F.Y. 2014-15. In order to verify the said discrepancy, letters & email were
issued to the appellant calling for documents i.e Balance Sheet, Profit & Loss
Account, Income Tax Returns, Form 26AS & Service Tax Ledger for the period
F.Y. 2014-15. They failed to file any reply. The services provided by the appellant
during the relevant period were considered taxable under Section 65 B (44) of the
Finance Act, 1994 and the Service Tax liability was determined on the basis of

value of ‘Sales of Services’ under Sales/Gross Receipts from Services shown in the

ITR-5 and Taxable Value shown in ST-3 return for the relevant period as per

details below :
Table-A
(Amount in Rs)
b Lo Details F.Y.2014-15 |

1 Value of Services declared in ITR (From ITR) 0/-

Value of total amount paid/credited under 194C, 194H,

1941, 194] 49,152.58/-

Taxable Value declared in ST-3 return 0/-
3 Highet Difference of value 49,152.58/-
4 ?arindount of Service Tax along with Cess not paid / short 6,075/-
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3.  Show Cause Notice F. No. IV/16-15/TPI/PI/Batch 3C/2018-19/Gr.IV dated
25.06.2020 (in short ‘SCN’) was issued to the appellant, wherein it was proposed
to: |
> Demand and recover service tax amounting to Rs. 6,075/- under the proviso
to Section 73 (1) of the Finance Act, 1994 alongwith interest under Section
75 of the Finance Act, 1994 ;
> Impose penalty under Section 77 and 78 of the Finance Act, 1994;

4.  The said SCN was adjudicated ex-parte vide the impugned order wherein the
demand for Rs. 6,075/- for the period F.Y. 2014-15 was confirmed under Section
73 (1) of the Finance Act, 1994 alongwith interest under Section 75. Penalty
amounting to Rs. 6,075/- was imposed under Section 78 of the Finance Act, 1994
& penalty of Rs. 10,000/- or Rs.200/- per day whichever is higher, starting with the
first day after the due date, till the date of actual compliance for failure to provide
“documents/details for further verification in a manner as provided under Section 77
of the Service Tax Rules, 1994 was imposed under Section 77 of the Finance Act,
1994,

5. Being aggrieved with the impugned order, the appellant have filed the
present appeal alongwith application for condonation of delay on following
grounds :

» The appellant is a proprietorship firm, having Service Tax Registration No.
AAUPY3588MST001 and AAUPY3588MST002. Registration No.
AAUPY3588MST001 was obtained on their Old address and was surrendered
subsequently due to change of address. Subsequently, Service Tax Registration
No. AAUPY3588MST002 was obtained and was valid during the period F.Y.
2014-15. Under the said registration they were engaged in the activity of

‘Manpower recruitment/supply agency service’.

> The Appellant's income liable to Income Tax for FY 2014-15 was shown as Rs.
49,15,258/- and was same in both Income Tax return filed (ITR-4S) and Form
26AS. But still the authorities have issued a SCN and that to for Service Tax
amount of Rs. 6,075/-.

> The Appellant have filed their Service Tax returnsr(STr-?)) under Service Tax

L!‘ s,“ g
@
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ST-3 Returns for the period F.Y. 2014-15 was submitted by them.

> The Appellant requested to consider the following facts:
"~ a. They have been filing Service Tax returns not under registration no.
AAUPY3588MST001, but under registration no. AAUPY3588MST002.
b. The difference is not due to any excess income received, as total amount
in both the ITR and 26AS is same i.e Rs. 49,15,258/-.
c. The taxable amount identified by the authorities corresponds to the TDS
deducted under Income Tax Act, 1961 and Service Tax on the same has

already been paid under registration no. AAUPY3588MST002.

> Under the Finance Act, 1994, the time period of issuance of Show Cause Notice
“on the date of present SCN i.e. 25.06.2020, the time period for normal Notice
was only 30 months and the said has been issued bé}bnd the time limit of 30
months. In case of extended period of five years the authorities need to prove

fraud, suppression of facts, etc.

» The present SCN has been issued beyond 30 months i.e. for the FY 14-15 and
no reasons have been provided for issuance of SCN for extended period. The
authorities have no-where mentioned or detailed any reasons for issuing SCN

for extended period.

> It is the legal burden of the authorities to prove that the Appellant has
suppressed certain facts with willful intention to evade liability from the Tax
Department through legitimate proofs. Mere invoking of the extended period
without proper reasoning cannot be substantiated. They relied upon the
following judgements of Hon’ble Court and Tribunal in case of :
o Uniworth Textiles Ltd v. CCE, Raipur [2013 (288) ELT 161 (SC)]
o Pahwa Chemicals Pvt Ltd v. CCE, Delhi [2005 (189) ELT 257 (SC)]
e Ranbaxy Laboratories Ltd v. CCE & ST, Chandigarh [2015 (329) ELT 867

(Tri-Del)]

o Tamilnadu Housing Board v. CCE [1994 (74) ELT 9 (SC)]

e Cosmic Dye Chemical v. CCE (1995) 6 SCC 117 (SC 3 member bench
judgment)
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information of provision of service is well within the knowledge of the
Department. As IT returns and information therein forms part of the
government records, alleging suppression is not proper. In this regard, they
relied upon the following judgements of Hon’ble courts and Tribunals in the
case of :
o Lakshmi Engineering Works vs. Collector of C. Ex. [1989 (44) ELT 353
(Tri.)] maintained by Supreme Court reported in [1991 (55) ELT A33 (SC)].
e Pushpam Pharmaceuticals Company v. CCE, [1995 (78) ELT 401 (SC)].
o Continental Foundation Jt. Venture vs. Commr. Of C. Ex., Chandigarh-I
[2007 (216) ELT 177 (SC)].
¢ Mega Trends Advertising Ltd. [2020 (3 8) G.S.T.L. 57 (Tri. — AlL)]
e Rama Paper Mills Vs Commissioner of Central Excise, Meerut, [2011 (22)
S.T.R. 19 (Tri.-Del)
e Hindalco Industries Ltd. Vs. CCE, Allaﬁabad [2003 (161) ELT 346 (Tri-
Del)]. ‘

e Nexcus Computers Pvt. Ltd. Vs. CCE [(2008) 9 STR 34 Chennai Tribunal].
o Gujarat Ambuja Exports Ltd. Vs. UOI [(2012) 26 STR 165 (Gujarat HC)].

- o Infinity Infotech Parks Ltd. Vs. UOI & Others [2012 — TIOL — 987 (Delhi
High Court)].

o Collector of Central Excise Vs. Chemphar Drugs & Liniments [1989 (40)
E.L.T. 276 (S§.C.)]

e Anand Nishikawa Co. Ltd. Vs. Commissioner of Central Excise, Meerut
[2005 (188) E.L.T. 149 (S.C.)],

o Padmini Products Vs. Collector of Central Excise [1989 (43) E.L.T. 195
S.CIlL

e Commissioner of Central Excise, Aurangabad vs. Bajaj Auto Ltd. [2010
(260) EL.T. 17 (S.C))1.

> It appears that there are no specific allegations which have been properly
explained while issuing the SCNs. Unless the allegations are properly explained
in a show cause notice, it cannot be said that there is any proper opportunity to
defend the allegations. It is a settled law that at the stage of .show cause, the
person proceeded against must be told the charges against him so that he can
take his defence and prove his innocence. Therefo @ﬁ%fcaﬁa?be, sontested that

18 e Ny

such SCN’s ought to be held as bad in law as issued z;t%‘ﬁﬁfo 1

owing the due
i

? ?
‘1‘. ‘.
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procedure of law and against the principles of natural justice. They replied up

on the following judgements of Hon’ble Courts and Tribunals in the case of :

o C.C.Ex. Bangalore vs. Brindavan Beverages (P) Ltd [2007 (213) E.L.T. 487
(S8.CI

o Orjfx Fisheries Private Limited vs. Union of India [2011 (266) E.L.T. 422
(S.C.])

» Furthermore, as stated above, the demand of Service Tax has been solely raised
on account of difference in the value of services as per the Income Tax returns/
Form 26AS and Service Tax returns. It is a settled position of law that income
reflected in the Income Tax returns/ Form 26AS is not a proper basis to
determine the Service Tax liability without establishing the nature of service
and the purpose for which the relevant income is received. In this regard, they
relied upon the following judgements of Hon’ble courts and Tribunals in the

case of :

o Kush Constructions Vs. CGST NACIN, ZTI, Kanpur [2019 (24) G.S.T.L.
606 (Tri. - All.)],

e Amrish Rameshchandra Shah Vs. Union of India & Ors. [Writ Petition (L)
No. 2103 of 2021]

e Alpa Management Consultants P. Ltd. Vs. Commissioner of Service Tax
[2007 (6) S.T.R. 181 (Tri.-Bang.)],

e Synergy Audio Visual Workshop P. Ltd. v. CST [2008 (10) S.T.R. 578 (Tri.
- Bang.)],

e Free Look Outdoor Advertising v. CC & CE, Guntur [2007 (6) S.T.R. 153
(Tri. - Bang.)],

o J.I Jesudasan vs. CCE [2015 (38) S.T.R 1099 (Tri.Chennai)],

e Turret Industrial Security vs. CCE [2008 (9) S.T.R. 564 (Tri-Kolkata)]

o Commissioner Vs. Sharma Fabricators & Erectors Pvt. Ltd. [2019 (022)
GSTL 1166 (AIL)],

e Oudh Sugar Mills Ltd. vs. UOI [1978 (2) ELT (J172) (SC)]

» Furthermore, the minimum requirement to levy Service Tax on services
rendered by an assessee is to identify the nature of their taxable service. It is

worthwhile to note that the Service Tax liability cannot be demanded on an
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tax could sustain. Thus, unless the activity is described in detail and examined
in terms of Section 65B(44) of Finance Act, i.e., satisfying all the attributes of
the term “service”, no demand of Service Tax can be made. They relied upon
_the judgements of Hon’ble Court and Tribunal in case of Deltax Enterprises Vs.
CCE, Delhi. Therefore, demand of Service Tax cannot be raised on ‘an

unidentified service and hence, such SCNs ought to be held invalid.

With regard to the allegation of suppression of facts, the Appellant submits that
they are a law abiding assessee and they have been filing their Service Tax
returns under Registration No. AAUPY3588MST002 regularly with the
Department. In this regard, they relied upon the following judgements of
Hon’ble courts and Tribunals in the case of :
o M/s Saurin Investments Private Limited vs. CST Ahmedabad [2009-TIOL-
 1322-CESTAT-AHM]
e CCE, Kolkata-Vi vs. ITC Ltd. [2013 (291) ELT 377 (Tribunal Calcutta/
Kolkata)]. |

e M/s. Chandra Shipping and Trading Services Vs. C.C.Ex. Vishakhapatnam-
11 [2009(13) S.T.R. 655 (Tri. Bang)], '

o Anagram Capital Ltd. Vs. Commissioner of Service Tax, Ahmedabad [2010
(17) STR 55 (Tri. Ahmd)],

The Appellént further submitted that in. the present case they have not
| suppressed any information with a deliberate intent to evade duty. The filing of
Service Tax returns ST-3 and filing of Income Tax returns ITR or TDS
statement 26AS all are governed by separate tax laws and accounting policies.
There matching is inherently not possible and the Appellant had filed a reply
stating the reasons for the same. The Appellant will never make a wilful
mistake of showing different revenue figures to two separate tax authorities
governed under the Central Government with the intention to evade duty.
Hence, the Appellant never intended to evade duty, it is just a reconciliation
‘matter. In this regard, they relied upon the following judgements of Hon’ble
courts and Tribunals in the case of :
o Pushpam Pharmaceuticals Company v. CCE Bombay [1995 (78) E.L.T 401
(S.C), the Supreme Court
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o Tamilnadu Housing Board v. CCE [1994 (74) ELT 9 (SC)].
" e Uniworth Textiles v. CCE [(2013) 9 SCC 753 (SC)]

e Cosmic Dye Chemical v. CCE [(1995) 6 SCC 117] (SC 3 member bench
judgment) |

e Uniworth Textiles Limited Vs. CCE, Raipur (2013-288-ELT-161-SC)

e Easland Combines, Coimbatore Vs. CCE, Coimbatore (2003-152-ELT-39-
SC)

e CCE, Bangalore v. Pragathi Concrete Products (P) Ltd [2015 (322) ELT 819
(8C)

> Hence, they submit that as the Service Tax Department was aware of the fact
that the Appellant was holding a Service Tax registration under supply of
manpower service and filing ﬁmely Service Tax returns under Registration No.
AAUPY3588MST002, it cannot be alleged that the Appellant has done any
wilful act of suppressing the facts from the authorities. Thus, the authorities
cannot invoke extended period provisions under Section 73 of the Finance Act,
1994.

> In nutshell, the Appellant submitted that the extended period of limitation
- cannot be invoked based on the following grounds:
a. When the Appellant has submitted returns within the prescribed time
limit;
b. When the department is aware of the functionalities of the Appellant;

c. When proper reasons for invoking extended period have not been

provided in the SCN;

d. When there is mere non-payment/short payment of taxes.

» In view of the aforesaid legal and factual submissions, the Appellant submitted
-that SCN and resultant OIO issued based on invocation of extended period of

limitation is invalid and untenable.

» The Appellant had two Service Tax registrations Service Tax Registration No.
AAUPY3588MST001 and AAUPY3588MST002. The authority has issued
SCN under AAUPY3588MST001 whereas if they would have enquired /
verified then they would have found out that the Appellant is filing timely

Page 10 of 20
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taxable service of supply of manpower service and is eligible for reverse charge
mechanism. But the authority has no-where taken into consideration the same

and also passed an order without any classification of taxable service and
consideration of AAUPY3588MST001 ST-3 returns filed. |

The adjudicating authority had all the facts on record to determine the correct
registration, classification and computation of Servicé Tax. Hence, the
. Appellant has been filing Service Tax returns under different registration no.
then for the SCN issued and the authorities can have easily verified the same
and avoided litigation. Also, the adjudicating authority after discussing the fact
that the Appellant was registered under supply of manpower services also

mentions that the Appellant has not paid Service Tax under transport of goods

by road services.

Thus, the Appellant submits that the adjudicating authority has erred while
issuing OIO and hence they should not be affected and harassed for non-

consideration of the facts of the authorities and the said OIO should be quashed.

In the present case, the adjudicating authority has not been able to classify the
services provided by the Appellant and hence the charging and payment section
cannot be made applicable and in absence of the same there is no question of

any Service Tax liability to be paid.

The SCN and resultant OIO presumes that the difference in turnover is towards
provision of service. It is a settled law that no Service Tax liability can be

fastened on any asseseee without determining the classification of service
“further, once there is no allegation in the Show Cause Notice and the resultant

Order in Original based on which the demand is proposed then the demand

cannot be sustained. In this regard, they relied upon the following judgements

of Hon’ble courts and Tribunals in the case of :

e CCE v. Brindavan Beverages [(2007) 213 ELT 487(SC)]

e Deltax Enterprises vs. CCE, Delhi [2018 (10) GSTL 392 (Tri — Del)]

When revenue cannot point out excess receipt or taxable service that results in
consideration escaping tax, in absence of specific allegatlon Wlth reference to

- the nature of service or the service recipient it is not ;cenable to hold an income
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even if it is admitted to be an actual income, as consideration for a taxable
service. The minimum requirement to tax an assessee for Service Tax is to
identify the nature of their taxable service along with the recipient of such
service. Therefore, without discharging such onus, no recovery of tax could
-sustain. Thus, unless the activity is described in detail and examined in terms of
Section 65B(44) of Finance Act i.e. satisfying all the attributes of the term
“service”, no demand or recovery can be made on a mere presumption, ignoring

the exemptions and abatements.

Hence, the Appellant submitted that in order to levy Service Tax the first
criteria is classification of service, which the present SCN and OIO has not
been able to provide. If there is no classification of service, how one can
determine its taxability, exemptions or abatements? Thus, in absence of
classification of service, the present OIO does not hold any grounds of levy of

Service Tax and should be quashed.

The adjudicating authority, based on circumstances, discussion and documents

she holds the Appellant liable to pay Service Tax at full value. The same is only

her assumption and far- fetched from the facts of the Appellant’s case. The

Appellant has obtained registration under goods transportation by road services

and has filed ST-3 returns under the said head which is liable to reverse charge

provisions. The adjudicating authority has not considered the said facts and

presumed to levy Service Tax on full value without providing any explanation
vor classification of the taxable service. In this regard, they relied upon the

following judgements of Hon’ble courts and Tribunals in the case of :

e Oudh Sugar Mills Limited v. UOI [1978 (2) ELT 172 (SC)]

o Shubham Electricals v. CCE [2015 (40) S.T.R. 1034 (Tri. — Del)]

e Delhi High Court [2016 (42) STR J312] and [2016 (45) STR J314].

Hence, the Appellant submitted that no SCN or OIO should be issued merely on
assumption and presumption. The same should be backed by facts and
documents, which the present OIO lacks. As the facts and documents that the
.Appellant provided supply of manpower services to its customers which is
liable to reverse charge mechanism as not been considered and moreover 1o

classification of service provided by the adjudicating autherity in impugned

a1 5
Cen,. i

order.
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» Benefit of cum-tax under Section 67 — in case demand stands confirmed same
shall be re-quantified after allowing the benefit of cum-tax u/s. 67(2) of Finance
Act, 1994 in cases where no Service Tax is collected from customers. Reliance
can be placed on Commissioner of Central Excise, Delhi v. Maruti Udyog
Limited 2002 (141) E.L.T. 3 (S.C.).

> A proprietor or an organisation / firm / company / entity is governed under
various tax laws in India. The 2 principles tax laws governed by the Central
Government are as under:
(i) Direct Tax laws i.e. Income Tax — wherein the person will pay taxes on
their income received during the said Financial Years subject to the
" provisions of the said Act.
(ii) Indirect Tax laws i.e. Central Excise, Service Tax, Central Sales Tax
and Value Added Tax now governed as Goods and Service Tax; and
Customs — wherein the person will pay taxes on each transaction

subject to the provisions of the said Act.

> There are different criteria’s based on which the levy of taxes arises e.g. period,
occurrence of the taxable event, book keeping, etc. The said criteria’s are
different for both Direct and Indirect Taxes. It is safe to say that an event
arising as taxable event in one tax law may not be considered as a taxable event
in another tax law. For example, for book keeping and Income Tax the assessee
can make provision of expense and deduct TDS on it, whereas mere

provisioning of any expense or income does not amount to a taxable event in

case of indirect taxes. Hence, revenue or expenditure booked in both the tax
laws may be different, but that cannot be interpreted as avoidance of tax in
another law. In order to term them as avoidance or evasion of law the

transaction should be seen in its complete picture.

> The Appellant submits that, yes, there is a reason for difference between their
ITR / 26AS and ST-3 for the FY 2014-15. The reasons for the same are has

under:

e The Appellant submitted that there is no difference between services/income

amount between ITR and Form 26AS as stated in the SCN and resultant

OIO. For the said claim, the Appellant here};» -subrmts thelr Income Tax
PaiThe f1‘ Appellant would
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like to submit that in both of them the gross turnover / gross income is Rs.
49,15,258/- and not different. Hence, the claim of the authorities that Form
26AS as‘higher income of Rs. 49,152.58/- is redundant.

o The Appellant has been filing Service Tax returns in timely manner. Just not
under Service Tax No. AAUPY3588MST001, but under Service Tax No.
AAUPY3588MST002. The Appellant hereby attaches the FY 2014-15
Service Tax return filing acknowledgement as Exhibit - D.

o The Appellant provides supply of manpower services, which was under
partial reverse charge mechanism during FY 2014-15. Under Notification
No. 30/2012-ST dated 20.06.2012 Sr. No. 8- supply of manpower was under
partial reverse charge mechanism i.e. the service provider had to pay Service
Tax on 25% of the taxable value and the service recipient had to pay Service
Tax on 75% of the taxable value. The Appellant's had filed timely returns
and made payment of Service Tax under partial reverse charge mechanism
i.e. on 25% of taxable value. Moreover, small service providers were also
given a benefit of paying Service Tax only on receipt. Copies of ST-3 return
acknowledgements filed under registration no. AAUPY3588MST002 of FY

-2014-15 are attached as Exhibit - D.

o Thus, the Appellant as been ﬁling. Service Tax returns under different
registration no. then for the SCN issued and the authorities can have easily -

verified the same and avoided litigation.

> The language adopted in the Service Tax Notice seems to indicate that there is

an understatement of service revenue in the Service Tax returns based on Form
26AS and the onus is shifted to the Appellant to reconcile and establish the
position. This exercise is absolutely illegal since the tax deducted and shown in
Form 26AS does not necessarily mean that there are services which are liable to
Service Tax. While one can understand reconciliation between Financial
Statements and Service Tax Returns, this new exercise of comparing Form

26AS under Income Tax laws is completely unwarranted.

» There is another angle to the issue. Form 26AS under Income Tax laws itself is
not a perfect system and has its own cup of woes. Form 26AS under Income
Tax laws is the tax statement under Section 203AA of Income Tax Act, 1961.

Rule 31AB of the Income Tax Rules, 1962 provides that-ie:DG.of Income Tax

A
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Systems or any other person duly authorised shall deliver a statement in Form
26AS to every person from whose income the tax has been deducted. They

relied upon the various judgements of Hon’ble Courts and Tribunals.

Even in the case of the Appellant the CBIC Instructions have not been followed
‘to the extent that the adjudicating authority as erred in computing the correct
gross service value / gross income as shown in the ITR and Form 26AS, which
is the same i.e. Rs. 49,15,258/- and there is no difference as stated in the SCN
and the resultant OIO. Moreover, the basic facts of their case, i.e. the Appellant
being supply -of manpower service provider has not been considered in
classification of service (which is lacking in the OIO) and has filed Service Tax

returns under registration no. AAUPY3588MST002.

The Appellant submitted that under Service Tax laws, the authorities cannot
issue SCN beyond the limit of five years from the date of filing ST-3 returns.
For F.Y. 2014-15 Apr-Sep period, the date of filing ST-3 return by the
Appellant is 22.10.2014. The five years for the same gets completed on
22.10.2019. Whereas, the present SCN is dated 25.06.2020, which is a period

beyond the stipulated five years. Hence, the demand for Apr-Sep F.Y. 2014-15
should be quashed.

As per Section 75 of the Act as amended from time to time, every person who
fails to pay duty or any part thereof to the credit of Central Government within
the prescribed period shall pay simple interest at the rate fixed by Central
Government for the period by which payment of such tax or part of tax thereof
is delayed. Therefore, as per Section 75, interest is payable only when a person
has delayed or has not paid duty on due dates. They relied upon the various

judgements of Hon’ble Courts and Tribunals.

Such a generalised and vague allegation is not sustainable in law unless the
Adjudicating Authority succeeds in proving mala fides or mens rea. The
Adjudicating Authority must prove mala fides or mens rea in order to invoke
the first proviso to Section 73(1) read with Section 78(1) of the Finance Act,
1994.

.-

The Appellant submitted that it is a well-sett d( p,n'_'i osmgn in law that

ea A .
imposition of penalty is the result of quasi-cri m{ djgdlégthn. It is not a
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mechanical process or cannot be imposed just because it is legitimate to levy
penalty. The element of mens rea or malafide intent must be necessarily
- present, in order to justify imposition of penalty. Penalty can be levied only if it
is proved that there is presence of guilty, dishonest, and wilful intent either to
defraud revenue or evade the payment of tax on the Appellant’s part. In other
words, there has to be positive act on part of assessee to evade payment of
service tax. They relied upon the various judgements of Hon’ble Courts and

Tribunals.

» The Appellant submitted that the present OiO has proposed penalty under
Section 77 of the Act on the ground that the Appellant have violated the
provisions of the Act and the Rules. However, in terms of the provisions,
penalty cannot be imposed as the Appellant have paid Service Tax in
accordance with the provisions of the Act and has correctly furnished all the
details in the' returns under registration no. AAUPY3588MST002. It is
submitted that none of the sub-clauses of Section 77 can be invoked as all the
requisite details have been produced in the filed returns, hence, no penalty can

be imposed.

6.  Personal Héaring in the case was held on 15.09.2023. Ms. Pooja Shah,
Chartered Accountant, appeared on behalf of the appellant for the hearing. She
reiterated the submissions made in the appeal memorandum. She also submitted
that the demand has been confirmed on the TDS value shown in the Form 26- AS
without any further verification or investigation by the adjudicating authority. She
submitted that the appellant had another service tax registration under which they
had filed service tax return and had already discharged the tax liability under man
power supply services. However, the adjudicating authority has erroneously
confirmed the demand under the cancelled registration that too on arbitrary value.

In view of above she requested to set aside the impugned order.

6.1  On account of change in appellate authority, personal hearing was again held
on 27.10.2023. M. Pooja Shah, Chartered Accountant, appeared on behalf of the

appellant for the hearing. She reiterated the contents of the written submission and

also submitted copy of some documents having similar case and one tribunal order
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in appellant’s case. She also requested for condonation of delay. She requested to

allow their appeal.

7. 1 have gone through the facts of the case, submissions made in the Appeal
Memorandum, oral submissions made during the Personal Hearing and the
material available on records. It is observed from the records that the present
appeal was filed by the appellant on 03.02.2023 against the impugned order dated
29.03.2022, reportedly received by the appellant on 09.11.2022. An unusual delay
was observed between the date of issue of impugned order and the date of
communication claimed by the appellant. In order to verify the said delay, letter
dated 12.10.2023 was forwarded to the jurisdiction office requesting them to
confirm the date of communication of the impugned order from their records. The
jurisdictional Office i.e CGST, Division-Kadi, Commissionerate-Gandhinagar

replied vide e-mail dated 19.10.2023 from their e-mail kadi.costenr@gov.in,

wherein they confirmed that :

“...order is dispatched through registered post with AD which was returned
undelivered to this office. Further, Range officers visited given address to
serve OIO but the address could not be located, therefore the OIO is affixed
on notice board as per Section 37C of the Central Excise Act, 1944 and
Section 169 of the CGST Act, 2017 on 10.06.2022. Further on 03.11.2022, the
noticee has received copy of OIO from Range Office.”

7.1  Therefore, on the basis of the above communication it was confirmed that
the impugned order was actually received by the appellant on 03.11.2022. Thus,

the claim of the appellant regarding the date of communication of order (on
09.11.2022) stands rectified as 03.11.2022.

7.2 It is observed that the Appeals preferred before the Commissioner (Appeals)
are governed by the provisions of Section 85 of the Finance Act, 1994. The

relevant portion of the said section is reproduced below :

“(34) An appeal shall be presented within two months from the
date of receipt of the decision or order of such adjudicating
authority, made on and after the Finance Bill, 2012 received the
assent of the President, relating to service tax, interest or penalty
under this Chapter:

Provided that the Commissioner of Central Excise (Appeals) may,
if he is satisfied that the appellant was prevented by sufficient
cause from presenting the appeal within the afbresardxgerzod of
two months, allow it fo be presented within aﬁtrther perzga\l‘ of one
month.”
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7.3 In terms of Section 85 of the Finance Act, 1994, an appeal before the
Commissioner (Appeals) is to be filed within a period of two months from the
receipt of the order being appealed. Further, the proviso to Section 85 (3A) of the
Finance Act, 1994 allows the Commissioner (Appeals) to condone delay and allow
a further period of one month, beyond the two month allowed for filing of appeal
in terms of Section 85 (3A) of the Finance Act, 1994.

7.4. In the instant case, the impugned order dated 29.03.2022 was received by the
appellant on 03.11.2022, as confirmed by the Jurisdictional Office. Therefore, the
period of two months for ﬁling the appeal before the Commissioner (Appeals)
ended on 03.01.2023. The further period of one month, which the Commissioner
(Appeals) is empowered to condone for filing appeal ended on 03.02.2023. This
appeal was filed on 03.02.2023, i.e after a delay of one month from the stipulated
date of filing appeal, and is within the period of one month that can be condoned

under the proviso to Section 85 (3A) of the Finance Act, 1994.

7.5 In their application for Condonation of delay in filing the appeal, they
submitted that the consultant of the appellant was busy with the treatment of a
close relative, who eventually passed away. On account of these medical problems
the delay in filing of the appeal had occured. These reasons were also explained by
them during the course of personal hearing, the grounds of delay .cited and
explained by the appellant appeared to be genuine, cogent and convincing.
Considering the submissions and explanations made during personal hearing, the

delay in filing appeal is condoned in terms of proviso to Section 85 (3A) of the
Finance Act, 1994.

8. It is observed from the case records that the appellant were registered with
the Service Tax department under registration no. AAUPY3588MST002 and their
new address was mentioned in the said registration. However, the SCN was issued
without addressing these facts and referring to their old registration no.
AAUPY3588MST001 which was actually surrendered by the appellant. However,
the SCN in the case was issued entirely on the basis of data received from Income
Tax department without causing any verification and the demand raised vide the

SCN was confirmed vide the impugned order which was issued ex-parte.

8.1 I find it relevant here, to refer to the CBIC Instruction~dated 26.10.2021,
' . S ac "'5~,,“_\

wherein at Para-3 it is instructed that:
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Government of India
Ministry of Finance
Department of Revenue
(Central Board of Indirect Taxes & Customs)
CX &ST Wing Room No.263E,
North Block, New Delhi,

Dated- 21¥'October, 2021
To,

All the Pr. Chief Commissioners/Chief Commissioners of CGST & CX Zone, Pr.
Director General DGGI

Subject:-Indiscreet Show-Cause Notices (SCNs) issued by Service Tax Authorities-
reg.

Madam/ Sir,

3. It is once again reiterated that instructions of the Board to issue show cause
notices based on the difference in ITR-TDS data and service tax returns only after
proper verification of facts, may be followed diligently. Pr. Chief Commissioner
/Chief Commissioner (s) may devise a suitable mechanism to monitor and prevent
issue of indiscriminate show cause notices. Needless to mention that in all such cases
where the notices have already been issued, adjudicating authorities are expected to

pass a judicious order after proper appreciation of facts and submission of the
noticee

Examining the facts of the case with the specific Instructions of the CBIC, I find
that the SCN has been issued indiscriminately and without application of mind, and
is vague, being issued in clear violation of the instructions of the CBIC discussed
above. Further, it is also observed that the appellants were registered with Service
Tax department, however the adjudicating authority have carried out any

verification in the case and the demand was. confirmed in violation of principles of

natural justice, hence the impugned order is legally unsustainable.

9. I further find that the adjudicating authority has recorded at Para 17 of the
impugned order, that the appellant have not filed any written submission in reply to
the SCN. It is also recorded that opportunity for personal hearing was granted on
01.03.2022, 11.03.2022 and 16.03.2022 but the appellant had neither appeared for

hearing nor requested for any adjournment and thereafter the adjudicating authority

decided the case ex-parte.

9.1 TItis relevant to refer to Section 33A (1) of the erstwhile Central Excise Act,
1944, (made applicable to Service Tax vide Section 83 of the Finance Act, 1994)

the adjudicating authority shall give an opportunity of,be’ heard In terms of sub-

section (2) of Section 33A of the erstwhile Ce;';;raL E}“cclse\Act 1944, the

¥4, 9
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-adjudicating authority may adjourn the case, if sufficient cause is shown. In terms
of the proviso to Section 33A (2) of the erstwhile Central Excise Act, 1944, no
adjournment shall be granted more than three times. I find that in the instant case,
three adjournments as contemplated in Section 33A of the erstwhile Central Excise
Act, 1944 have not been granted to the appellant. The Hon'ble High Court of

Gujarat in the case of Regent Overseas Pvt. Ltd. Vs. UOI - 2017(6) GSTL 15 (Guj)
had ruled held that: '

12. Another aspect of the matter is that by the notice for personal hearing three
dates have been fixed and absence of the petitioners on those three dates appears to
have been considered as grant of three adjournments as contemplated under the
proviso to sub-section (2) of Section 334 of the Act. In this regard it may be noted
that sub-section (2) of Section 334 of the Act provides for grant of not more than
three adjournments, which would envisage four dates of personal hearing and not
three dates, as mentioned in the notice for personal hearing. Therefore, even if by
virtue of the dates stated in the notice for personal hearing it were assumed that
“adjournments were granted, it would amount to grant of two adjournments and
not three adjournments, as grant of three adjournments would mean, in all four

dates of personal hearing.”

Considering the facts of the instant case with the legal provisions and the order of
the Hon’ble High Court, I find that the impugned order is legally unsustainable
being passed in violation of principles of natural justice and is liable to be set

aside.

10. In view of the above discussion and findings, the impugned order is set aside

and the appeal filed by the appellant is allowed.

11.  SUTawmdl gRI &ol &I T8 Ud P USRI IWRITd dRid ¥ [ovdl SIal 5 |
The appeal filed by the appellant stands disposed off in above terms.

T /Attested :

v A §§ Cﬁ%UDHARY
mﬁ\aﬁlsu*%gil :

), IEACER,

CENTRAL GST(APPEALS), AHMEDABAD.
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By REGD/SPEED POST A/D

To,

M/s Dineshkumar Vidyaram Yadav,
43, My Home Society, Karannagar,
Kadi, Mehsana, Gujarat-382715.

Copy to :

1. The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad.

2. The Principal Commissioner, CGST and Central Excise, Gandhinagar.

3. The Deputy /Asstt. Commissioner, Central GST, Division- Kadi,
Gandhinagar Commissionerate.

4,

The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication
of OIA on website. )
Guard file.

PA File.
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