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Shri Gyan Chand Jain, Commissioner (Appeals)
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07. 1 1 .2023

Arising out of Order-In-Original No. AC/S.R./26/ST/KADI/2021-22 dated 29.03.2022

(B) I passed by the Assistant Commissioner, CGST, Division - Kadi, Gandhinagar
Commissionerate

wftmq6fvrTrq3aR: mr /
(q) I Name and Address of the

Appellant

M/s Dineshkumar Vidyaram Yadav, My Home Society.

Karannagar, Kadi, Mehsana, Gujarat-382715

Old Address – C)pp. Krishana Society Rashika Guest

House, Kadi, Mehsana , Gujarat

qt{qf%qvwftv-wtg+qtMv qlvqvtTrj6tqtRwqrtqr %XftWllrWfa;ft{qUTq TIR my
qf§qrftqtwRv wvw Fawrwqqq wlK%t€6mi,§tnf%q+qrt%%fRqa§€q€T el

Any person ag#eved by this Order-in-Appeal may file an appeal or revision
applicadon, as the one may be against such order, to the appropriate authority in the
following way.

vn€vr%Hvrlqftwr qIn:-

Revision application to Government of India:

(1) +.tkr@qr€qqrvvqRHhrq, 1994 =gT nra vaa+tqzRrqTHqrq# +TR&qfrruNT fr
ar-gTn+VqqqrqH%3tnfa !qfTwr wr+qq vgft7 tif+, vna vtrrt, f# #nq, tm@ fqqBT,

#ft +fM, +tqTfhr Vm, +T€:ant, T{ftvdt, rrooorq##TqT+tqTeP ,-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(q) qftqV#t§Tft + WI++VVqtRafRmr UTit Rdt wvwNqrwq6TWTt fufU
WKnrH+dtwKrrH:Rvrg8vrtEuqnt +, wWt WTFrNqr WTF:#qT%q€f%dt maTt+
vrf%#twrnrn+§qr@dRy$nT%€hm3{ 81

In case of any loss of goods where the loss occur tory
warehouse or to another factory or from one warehouse to ano:
of processing of the goods storage whea warehouse or
warehouse
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(V) ww +vTFfMtrgnviw + MeIn@n Trqr€+fRfBqhtwibr gIg%q{vr@qt
@qrmqr©+ft&%qmq+qt WHa%@TBfBaayu viet tfhHt7 el

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(Tr) vfl v@%rwTqf+qRqTvn€%qTF (hnvnqzTqqt)fhRafM Tvr vr@ 81

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(q) 3tfhr©nqq4t nqnqqrvT%!TVT7+fRVqtvqa#ftaTFq4tT{{Bit Rt gTiWHY TV

uraq+fhFi+ Imf%rwln,wftv%nanfi=qtvqqqt vr VHf fRv gf&fhm (+ 2) 1998
wrc 109 nafqlHfqq WT€tl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) hfkr una qj@ (wftv) fhNiTqdt, 2001 qi fhm 9 % gmtv f+f+ftgvqq fBU rg-8 + fr
vfhit +, tfeI nIv % vfR wt% 9fq7 ftq'hF + dtv qrv % $ftml+-mtv vt gMtv grew gt +-a
vthR%vrq3f+vwqvq fbn vm vrfjul al%vrq@rarq%rl6vqftf ++©t7ura 35-R +
f+Utf\Tqt+ WTT+msV+ vrqaw-6qmm#vfl sROdt RMI

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 200 1 within 3 months from the date
on which the order sought to be appealed against is cornmunicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ftj%qxgi8xq+vrq qt-ftmvq Tq@r©@TtTrn©©qgtat w:rt 200/- #Twrrmlt
vw ;iI q8+@wT6qq6Tr©+@ra§'at rooo/-a'MwaR4tTrql

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs. 1,000/- where the amount involved
is more than Rupees One Lac.

HRT KW, Hbrwirqv gw q++qT%t qaaIq dIg In$ tuI +xft Bnfl+:-

Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) Mk ©qrqq qrv3©fbfhrq, 1944 gt wrtr 35-dt/35-vii Met:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) 3©fRf8r qfHq + qm:{ %VII ii mrm a wfM, wfbit + gni+ + ;{txT 9l-q. jnjpl
©VTRq qr„Tv+ +Tr%r wftdbr amTf8Hwr (f8vtz) a vf%w Mr +tftqT, mer,rn + 2„' qrTr

qgqFR VR, gTn, FF{W(TFK, qqTrRR-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(C;ESTAT) at 2=:dfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-

3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is UPto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively_jn, Pre form of
crossed bank draft in favour of Asstt. Redstar qf a branch of a9930l4\public
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sector bank of the place where the bench of any nominate public sector bank of tIle
place where the bench of the Tribunal is situated.

(3) qfiqv mtv +q{IV WIM vrwiTt©€tzTjat va%qvqtqv hfRR =#tv%rl;Tmv Nu
aq tfhnvrqrnf®q© Kgb 81 gR =ft f# Rw q€tqnf+qv+%f+qvqMt wfM
RmTf#qwrqtvqwnvvr#.dbrw©N#vqwMfMvrmg I

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) vrqmq erv% %f%fhm r970 vqr MIfbv qR BT3qq -1 % +mta RufftT fM HERR an
qM vr lywtg vqrf+ilt fbhlq vrfg%rfT % graqr + + sra% gt rH vfMM 6.50 +ii €r nnT'iq
V©ft@@n§tqTqTf8q I

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) Iq al tHf&vvFmt#fNwr wt qT+fhHt #tax#tmrqwqRaMnvrm{qt gm
W, HNF KWH QrWIV+8qTqR wftdhqmf#6w (qRffRf#) fbrq, 1982 $fRfja{I

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) dwn w, ##r©wqq qrwv+tqrmwftdhamTfBqw (fRT}a) v%vfR wftft +nvq
+ q&lgbT (Demand) q+ + (Penalty) qr 10% ld VTr mH gfRqnf {I 6Tqtfq, gfhhav if vm
10 q& W iI (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)

++r WIn qrv3 dl &qm # #mtB emf% gHTT q&r 4t +r (Duty Demanded) I

( 1) & (Section) IID + w ftHff\= rTfiF;

(2) Mama +qqz#fez4tnfPBU
(3) #Tqa#ftafhl+f#fhn6-%3®jqqfin

q€1fvn'dt%7wftV + %+$' Vm#t!©n+VWft©’VTfMqr++f&VR# qf vmfbn
Tvr 81

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i)

(ii)

(iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) q€ mtr %vfawft@vif&qwr%vqg qd qrvv ©qn T@qT®vfqnRv8-atqhr fbI< -rR

qr,v%lo%uvvmu3kq#iqvw€fRqdBv8vv@v+lo%y'rmvw#tvruMil

In view of above, an appeal against this order shall lie before the Tribunal on

E===';:::::::J;:'f'T:=;;1:::’'"#::IF:~”'" “
{ I; I $){\ '}:
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F. No. GAPPL/COM/STP/927/2C)23

aqtfMr31aqT / ORDER-IN-.APPEAL

The present appeal has been filed by M/s Dineshkumar Vidyaram Yadav,

43, My Home Society, Karannagar, I<adi, Mehsana; Gujarat-382715 [Address

mentioned in OIO – opp. Krishana Society Rashika Guest House, Kadi, Mehsana ,

Gujarat] (hereinafter referred to as “the appellant ”) against Order in Original No.

AC/S.R./26/ST/KADI/2021-22 dated 29.03.2022 [hereinaRer referred to as

“impugned om/er”] passed by the Assistant Commissioner, CGST and Central

Excise, Division- KadJi, Commissionerate: Gandhinagar [hereinaRer referred to as

“acijudicating a#f/zor£fp”] .

2. Briefly stated, the facts of the case are that the appellant were engaged in

providing services under the category of 'Manpower recruitment/supply agency

service’ under Service Tax registration No. AAUPY3588MST001. As per the

information received from the Income Tax department discrepancies were

observed in the total income declared by the appellant in their Income Tax Return

(ITR) when compared with Service Tax Returns (ST-3) filed by them for the

period F.Y. 2014-15. In order to verify the said discrepancy, letters & email were

issued to the appellant calling for documents i.e Balance Sheet, Profit & Loss

Account, Income Tax Returns, Form 26AS & Service Tax Ledger for the period

F. Y. 2014-15. They failed to file any reply. The services provided by the appellant

during the relevant period were considered taxable under Section 65 B (44) of the

Finance Act, 1994 and the Service Tax liability was determined on the basis of

value of 'Sales of Services’ under Sales/Gross Receipts from Services shown in the

ITI1-5 and Taxable Value shown in ST-3 return for the relevant period as per

details below :

Table-A
Amount in Rs

F. Y. 2014-15
Sr. No

Details

Value of Services declared in ITR (From ITR)

Value of total amount paid/credited under 194C, 194H,
1941, 194J

Taxable Value dm=1 STar t==

49, 152.58/.

0/,

49,152.58/

6,075/,

Highet DiffereIIM;ai
Amount of ServE;–T;;ailEatTtisiim;ilmi

d

Q.’\
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5

F. No. GAPPL/COM/STP/927/2023

3. Show Cause Notice F. No. 1V/16--15/TPI/PI/Batch 3C/2018-19/Gr.IV dated

25.06.2020 (in short 'SCN’) was issued to the appellant, wherein it was proposed

10

> Demand and recover service tax amounting to Rs. 6,075/- under the proviso

to Section 73 (1) of the Finance Act, 1994 alongwith interest under Section

75 of the Finance Act, 1994 ;

> Impose penalty under Section 77 and 78 of the Finance Act, 1994;

4. The said SCN was adjudicated ex-parte vide the impugned order wherein the

demand for Rs. 6,075/- for the period F.Y. 2014-15 was confirmed under Section

73 (1) of the Finance Act, 1994 alongwith interest under Section 75. Penalty

amounting to Rs. 6,075/- was imposed under Section 78 of the Finance Act, 1994

& penalty of Rs. 10,000/- or Rs.200/- per day whichever is higher, starting with the

first day after the due date, till the date of actual compliance for failure to provide

dQcuments/details for further verification in a manner as provided under Section 77

of the Service Tax Rules, 1994 was imposed under Section 77 of the Finance Act,

1994

5 . Being aggrieved with the impugned order, the appellant have filed the

present appeal alongwith application for condonation of delay on following

grounds :

> The appellant is a proprietorship firm, having Service Tax Registration No.

AAUPY3588MST00 1 and AAUPY3588MST002. Registration No.

AAUPY3588MST001 was obtained on their Old address and was surrendered

subsequently due to change of address. Subsequently, Service Tax Registration

No. AAUPy3588MSTO02 was obtahled and was valid during the period F.Y.

2014-15. Under the said registration they were engaged in the activity of

'Manpower recruitment/supply agency service’.

> The Appellant's income liable to Income Tax for FY 2014-15 was shown as Rs.

49,15,258/- and was same in both Income Tax return filed (ITR-4S) and Form

26AS. But still the authorities have issued a SCN and that to for Service Tax

amount of Rs. 6,075/-.

> The Appellant have filed their Service Tax retun}%(,W.3):er
registration No. AAUPY3588MST002. Th€

Service Tax

for filing of
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6

F. No. GAPPL/COM/STP/927/2023

ST-3 Returns for the period F.Y. 2014-15 was submitted by them.

> The Appellant requested to consider the following facts:

a. They have been filing Service Tax returns not under registration no.

AAUPY3588MST00 1, but under registration no. AAUPY3588MST002.

b. The difference is not due to any excess income received, as total amount

in both the ITR and 26AS is same i.e Rs. 49,15,258/-.

c. The taxable amount identified by the authorities corresponds to the TDS

deducted under Income Tax Act, 1961 and Service Tax on the same has

already been paid under registration no. AAUPY3588MST002.

> Under the Finance Act, '1994, the time period of issuance of Show Cause Notice

on the date of present SCN i.e. 25.06.2020, the time period for normal Notice

was only 30 months and the said has been issued b£yond the time limit of 30

months. In case of extended period of five years the authorities need to prove

fraud, suppression of facts, etc.

> The present SCN has been issued beyond 30 months i.e. for the FY 14-15 and

no reasons have been provided for issuance of SCN for extended period. The

authorities have no-where mentioned or detailed any reasons for issuing SCN

for extended period.

> it is the legal burden of the authorities to prove that the Appellant has

suppressed certain facts with willful intention to evade liability from the Tax

Department through legitimate proofs. Mere invoking of the extended period

without proper reasoning cannot be substantiated. They relied upon the

following judgements of Hon’ble Court and Tribunal in case of :

' Uniworth Textiles Ltd v. CCE, Raipur [2013 (288) ELT 161 (SC)]

' Pahwa Chemicals Pvt Ltd v. CCE, Delhi [2005 (189) ELT 257 (SC)]

' Ranbaxy Laboratories Ltd v. CCE & ST, Chandigarh [2015 (329) ELT 867

(Tri-Del)]

@ Tamilnadu Housing Board v. CCE [1994 (74) ELT 9 (SC)]

© Cosmic Dye Chemical v. CCE (1995) 6 SCC 117 (SC 3 member bench

judgment)

> Since the demand primarily based 26ASIT return:

{iF {.'
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7

F. No. GAPPL/COM/STP/927/2023

information of provision of service is well within the lalowledge of the

Department. As IT returns and information therein forms part of the

government records, alleging suppression is not proper. In this regard9 they

relied upon the following judgements of Hon’bIc courts and Tribunals in the

case of :

' Lakshmi Engineering Works vs. Collector of C. Ex. [1989 (44) ELT 353

(Tri.)] maintained by Supreme Court reported in [1991 (55) ELT A33 (SC)].

' Pushpafn Pharmaceuticals Company v. CCE, [1995 (78) ELT 401 (SC)].

' Continental Foundation. Jt. Venture vs. Commr. Of C. Ex.9 Chandigarh_I

[2007 (216) ELT 177 (SC)].

' Mega Trends Advertising Ltd. [2020 (38) G.S. T.L. 57 (Tri. – All.)]

' Rama Paper Mills Vs Commissioner of Central Excise, Meerut, [2011 (22)

S.T.R. 19 (Tri.-'Del)

' Hindalco Industries Ltd. Vs. CCE, Allahabad [2003 (161) ELT 346 (Tri..

Del)].

© Nexcus Computers Pvt. Ltd. Vs. CCE [(2008) 9 STR 34 Chennai Tribunal].

' Gujarat Ambuja Exports Ltd. Vs. UOI [(2012) 26 STR 165 (Gujarat HC)].

' Infinity Infotech Parks Ltd. Vs. UOI & Others [2012 – TIOL – 987 (Delhi

High Court)].

' Collector of Central Excise Vs. Chemphar Drugs & Linirnents [1989 (40)

E.L.T. 276 (S.C.)]

' Anand Nishikawa Co. Ltd. Vs. Commissioner of Central Excise, Meerut

[2005 (188) E.L.T. 149 (S.C.)],

' Padmini Products Vs. Collector of Central Excise [1989 (43) E.L.T. 195

(S.C.)],

' Commissioner of Central Excise, Aurangabad vs. Bajaj Auto Ltd. [2010

(260) E.L.T. 17 (S.C.)].

> it appears that there are no specific allegations which have been properly

explained while issuing the SCNs. Unless the allegations are properly explained

in a show cause notice, it cannot be said that there is any proper opportunity to

defend the allegations. It is a settled law that at the stage of .show cause, the

person proceeded against must be told the

take his defence and prove his innocence.

such SCN’s ought to be held as bad in law

so that he cancharges ag€
L e?: \T nPT { +

lntested thatTherefot

lg the due
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F. No. GAPPL/COM/STP/927/2023

procedure of law and against the principles of natural justice. They replied up

on the following judgements of Hon’ble Courts and Tribunals in the case of :

' C.C.Ex. Bangalore vs. Brindavan Beverages (P) Ltd [2007 (213) E.L. T. 487

(S.C.)]

' Oryx Fisheries Private Limited vs. Union of India [2011 (266) E.L.T. 422

(S.C.])

> Furthermore, as stated above, the demand of Service Tax has been solely raised

on account of difference in the value of services as per the Income Tax returns/

Form 26AS and Service Tax returns. It is a settled position of law that income

reflected in the Income Tax returns/ Form 26AS is not a proper basis to

determine the Service Tax liability without establishing the nature of service

and the purpose for which the relevant income is received. In this regard, they

relied upon the following judgements of Hon’ble courts and Tribunals in the

case of :

® Kush Constructions Vs. CGST NACIN, ZTI, Kanpur [2019 (24) G.S.T.L.

606 (Tri. - All.D,

@ Amdsh Rameshchandra Shah Vs. Union of India & Ors. [Writ Petition (L)

No. 2103 of 2021]

' Alpa Management Consultants P. Ltd. Vs. Commissioner of Service Tax

[2007 (6) S.T.R. 181 (Tri.-Bang.)],

' Synergy Audio Visual Workshop P. Ltd. v. CST [2008 (10) S. T.R. 578 (Tri.

- Bang.)]9

' Free Look Outdoor Advertising v. CC & CE, Guntur [2007 (6) S. T.R. 153

(Tri. - Bang.)],

' J.I Jesudasan vs. CCE [2015 (38) S.T.R 1099 (Tri.Chennai)],

' Turret Industrial Security vs. CCR [2008 (9) S.T.R. 564 (Tri-Kolkata)]

© Commissioner Vs. Sharma Fabricators & Erectors Pvt. Ltd. [2019 (022)

GSTL J166 (All.)],

' Ou(Ih Sugar Mills Ltd. vs. UOI [1978 (2) ELT (Jl:72) (SC)]

> Furthermore, the minimum requirement to levy Service Tax on services

rendered by an assessee is to identify the nature of their taxable service. It is

worthwhile to note that the Service Tax liability cannot be demanded on an

#IV””“
unidentified service. Therefore, without dischargin

\ “' a\- ,„<:: ' ''i'/
'\......* ,/
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F. No. GAPPL/COM/STP/927/2023

tax could sustain. Thus, unless the activity is described in detail and examined

in terms of Section 65B(44) of Finance Act, i.e., satisfying all the attributes of

the term “service”, no demand of Service Tax can be made. They relied upon

the judgements of Hon’bIc Court and Tribunal in case ofDekax Enterprises Vs.

CCE, Delhi. Therefore, demand of Service Tax cannot be raised on ' an

unidentified service and hence, such SCNs ought to be held invalid.

> With regard to the allegation of suppression of facts, the Appellant submits that

they are a law abiding assessee and they have been filing their Service Tax

returns under Registration No. AAUPY3588NIST002 regularly with the

Department. In this regard, they relied upon the following judgements of

Hon’bIc courts and Tribunals in the case of :

' M/s Saurin Investments Private Limited vs. CST Ahmedabad [2009-TIOL-

1322-CESTAT-AHM]

' CCE, Kolkata-VI vs.' ITC Ltd. [2013 (291) ELT 377 (Tribunal Calcutta/

Kolkata)].

@ M/s. Chandra Shipping and Trading Services Vs. C.C.Ex. Vishakhapatnam-

I1 [2009(13) S.T.R. 655 (Tri. Bang)],

© Anagram Capital Ltd. Vs. Commissioner of Service Tax, Ahmedabad [2010

(17) STR 55 (Tri. Ahmd)],

> The Appellant further submitted that in the present case they have not

suppressed any information with a deliberate intent to evade duty. The filing of

Service Tax returns ST-3 and filing of Income Tax returns ITR or TDS

statement 26AS all are governed by separate tax laws and accounting policies.

There matching is inherently not possible and the Appellant had Bled a repIY

stating the reasons for the same. The Appellant will never make a wilful

mistake of showing different revenue 6gures to two separate tax authorities

governed under the Central Government with the intention to evade dutY.

Hence, the Appellant never intended to evade duty, it is just a reconciliation

matter. In tHs regard, they relied upon the following judgements of Hon’ble

courts and Tribunals in the case of :

o Pushpam Pharmaceuticals Company V. CCE BombaY [1995 (78) E.L.T 401

(s'c)' The Supreme C(":1::t #p.

"'“-~"”“ T:.:,:.:’*’“'€g)
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F. No. GAPPL/COM/STP/927/2023

' Tamilnadu Housing Board v. CCE [1994 (74) ELT 9 (SC)].

© Uniworth Textiles v. CCR [(2013) 9 SCC 753 (SC)]

' Cosmic Dye Chemical v. CCE [(1995) 6 SCC 117] (SC 3 member bench

judgment)

' Uniworth Textiles Limited Vs. CCE, Raipur (2013-288-ELT-161-'SC)

' Easland Combines, Coimbatore Vs. CCE, Coimbatore (2003-'152-ELT-'39-

SC)

' CCE, Bangalore v. Pragathi Concrete Products (P) Ltd [2015 (322) ELT 819

(SC)

> ' Hence, they submit that as the Service Tax Department was aware of the fact

that the Appellant was holding a Service Tax registration under supply of

manpower service and filing timely Service Tax returns under Registration No.

AAUPY3588MST002, it cannot be alleged that the Appellant has done any

wiIRrl act of suppressing the facts &om the authorities. Thus, the authorities

cannot invoke extended period provisions under Section 73 of the Finance Act,

1994

> in nutshell, the Appellant submitted that the extended period of limitation

curnot be invoked based on the following grounds:

a. When the Appellant has submitted returns within the prescribed time

limit;

b. When the department is aware of the functionalities of the Appellant;

c. When proper reasons for invoking extended period have not been

provided in the SCN;

d. When there is mere non-payment/short payment of taxes.

> in view of the aforesaid legal and factual submissions, the Appellant submitted

that SCN and resultant OIC) issued based on invocation of extended period of

limitation is invalid and untenable.

> The Appellant had two Service Tax registrations Service Tax Registration No.

AAUPY3588MST001 and AAUPY3588MST002. The authority has issued

SCN under AAUPY3588MST001 whereas if they would have enquired /

verified then they would have found out that the Appellant is filing timely

Service Tax returns under registration no. AAUPY:B88M§T002 under the

;}!
'} ?i

f!

;g,
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F. No. GAPPL/COM/STP/927/2023

taxable service of supply of manpower service and is eligible for reverse charge

mechanism. But the authority has no-where taken into consideration the same

and also passed an order without any classification of taxable service and

consideration of AAUPY3588MST001 ST--3 returns filed.

> The adjudicating authority had all the facts on record to determine the collect

registration, classification and computation of Service Tax. Hence, the

Appellant has been filing Service Tax returns under different registration no.

then for the SCN issued and the authorities can have easily verified the same

and. avoided litigation. Also, the adjudicating authority after discussing the fact

that the Appellant was registered under supply of manpower services also

mentions that the Appellant has not paid Service Tax under transport of goods

by road services.

> Thus, the Appellant submits that the adjudicating authority has erred while

issuing OIO and hence they should not be affected and harassed for non-

consideration of the facts of the authorities and the said OIO should be quashed.

> in the present case, the adjudicating authority has not been able to classify the

services provided by the Appellant and hence the charging and payment section

cannot be made applicable and in absence of the same there is no question of

any Service Tax liability to be paid.

> The SCN and resultant OIO presumes that the difference in turnover is towards

provision of service. It is a settled law that no Service Tax liability can be

fastened on any asseseee without determining the classification of service

farther, once there is no allegation in the Show Cause Notice and the resultant

Order in Original based on which the demand is proposed then the demand

cannot be sustained. In this regard, they relied upon the following judgements

of Hon’bk courts and Tribunals in the case of :

' CCE v. Brindavan Beverages [(2007) 213 ELT 487(SC)]

o Deltax Enterprises vs. CCE, Delhi [2018 (10) (3STL 392 (Tri – Del)]

> When revenue carulot point out excess receipt or taxable service that results in

consideration escaping tax, in absence of specific allegatjpR .with reference to
'h

QQ!IB
- the nature of service or the service recipient it is no'
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even if it is admitted to be an actual income, as consideration for a taxable

service. The minimum requirement to tax an assessee for Service Tax is to

identify the nature of their taxable service along with the recipient of such

service. Therefore, without discharging such onus, no recovery of tax could

sustain. Thus, unless the activity is described in detail and examined in terms of

Section 65B(44) of Finance Act i.e. satisfying all the attributes of the term

“service”, no demand or recovery can be made on a mere presumption, ignoring

the exemptions and abatements.

> Hence, the Appellant submitted that in order to levy Service Tax the 6rst

criteria is classification of service, which the present SCN and OIC) has not

been able to provide. If there is no classification of service, how one can

determine its taxability, exempti6ns or abatements? Thus, in absence of

classification of service, the present OIO does not hold any grounds of levy of

Service Tax and should be quashed.

> The adjudicating authority, based on circumstances, discussion and documents

she holds the Appellant liable to pay Service Tax at tIll value. The same is only

her assumption and far- fetched from the facts of the Appellant’s case. The

Appellant has obtained registration under goods transportation by road services

and has filed ST-3 returns under the said head which is liable to reverse charge

provisions. The adjudicating authority has not considered the said facts and

presumed to levy Service Tax on full value without providing any explanation

or classification of the taxable service. In this regard, they relied upon the

following judgements of Hon’ble courts and Tribunals in the case of :

' Oudh Sugar Mills Limited v. UOI [1978 (2) ELT 172 (SC)]

' Shubham Electricals v. CCR [2015 (40) S.T.R. 1034 (Tri. – Del)]

' Delhi High Court [2016 (42) STR J3 12] and [2016 (45) STR J3 14].

> Hence, the Appellant submitted that no SCN or OIO should be issued merely on

assumption and presumption. The same should be backed by facts and

documents, which the present OIO lacks. As the facts and documents that the

Appellant provided supply of manpower services to its customers which is

liable to reverse charge mechanism as not been considered and moreover no

classification of service provided by the adjudicating alt hoqity\in impugned
order di)'ii;}t *'; ._i /4:a. /,I ,q
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> Benefit of cum-tax under Section 67 – in case demand stands confirmed same

shall be re-quantified after allowing the benefit of cum-.tax u/s. 67(2) of Finance

Act, 1994 in cases where no Service Tax is collected aom customers. Reliance

can be placed dn Commissioner of Central Excise, Delhi v. Maruti Udyog

Limited 2002 (141) E.L.T. 3 (S.C.).

> A proprietor or an organisation / firm / company / entity is governed under

various tax laws in India. The 2 principles tax laws governed by the Central

Government are as under:

(i) Direct Tax laws i.e. Income Tax – wherein the person will pay taxes on

their income received during the said Financial Years subject to the

provisions of the said Act.

Indirect Tax laws i.e. Central Excise, Service Tax, Central Sales Tax

and Value Added Tax now governed as Goods and Service Tax; and

Customs – wherein the person will pay taxes on each transaction

subject to the provisions of the said Act.

(ii)

> There are different criteria’s based on which the levy of taxes arises e.g. period,

occurrence of the taxable event, book keeping, etc. The said criteria’s are

different for both Direct and Indirect Taxes. It is safe to say that an event

arising as taxable event in one tax law may not be considered as a taxable event

in another tax law. For example, for book keeping and Income Tax the assessee

can make provision of expense and deduct TDS on it, whereas mere

provisioning of any expense or income does not amount to a taxable event in

case of indirect taxes. Hence, revenue or expenditure booked in both the tax

laws may be different, but that cannot be interpreted as avoidance of tax in

another law. In order to term them as avoidance or evasion of law the

transaction should be seen in its complete picture.

> ' The Appellant submits that, yes, there is a reason for di#erence between their

ITR / 26AS and ST-3 for the FY 2014-15. The reasons for the same are has

under:

o The Appellant submitted that there is no difference between services/income

amount between ITR and Form 26AS as stated in the SCN and resultant
##''="Nhk.

OIO. For the said claim, the Appellant hereby:3}#&TEs;Dr,cir Income Tax

return and Form 26AS for FY 2014-15 as ExtafS;D?£FBg:l£bpeHant would
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like to submit that in both of them the gross tunlover / gross income is Rs.

49,15,258/- and not different. Hence, the claim of the authorities that Form

26 AS as higher income of Rs. 49, 152.58/- is redundant.

' The Appellant has been filing Service Tax returns in timely manner. Just not

under Service Tax No. AAUPY3588MST001, but under Service Tax No.

AAUPY3588NIST002. The Appellant hereby attaches the FY 2014-15

Service Tax return filing acknowledgement as Exhibit - D.

' The Appellant provides supply of manpower services, which was under

partial reverse charge mechanism during FY 2014-15. Under Notification

No. 30/2012-ST dated 20.06.2012 Sr. No. 8- supply of manpower was under

partial reverse charge mechanism i.e. the service provider had to pay Service

Tax on 25% of the taxable value and the service recipient had to pay Service

Tax on 75% of the taxable value. The Appellant's had filed timely returns

and made payment of Service Tax under partial reverse charge mechanism

i.e. on 25% of taxable value. Moreover, small service providers were also

given a benefit of paying Service Tax only on receipt. Copies of ST-3 return

acknowledgements filed under registration no. AAUPY3588MST002 of FY

2014-15 are attached as Exhibit -. D.

' Thus, the Appellant as been filing Service Tax returns under different

registration no. then for the SCN issued and the authorities can have easily

verified the same and avoided litigation.

> The language adopted in the Service Tax Notice seems to indicate that there is

an understatement of service revenue in the Service Tax returns based on Form

26AS and the onus is shifted to the Appellant to reconcile and establish the

position. This exercise is absolutely illegal since the tax deducted and shown in

Form 26 AS does not necessarily mean that there are services which are liable to

Service Tax. While one can understand reconciliation between Financial

Statements and Service Tax Returns, this new exercise of comparing Form

26AS under Income Tax laws is completely unwarranted.

> There is another angle to the issue. Form 26AS under Income Tax laws itself is

not a perfect system and has its own cup of woes. Form 26 AS under Income

Tax laws is the tax statement under Section 203 AA of Income Tax Act, 1961

Rule 3 IAB of the Income Tax Rules, 1962 provides th@-WF),(3.of Income Tax
[\$ ,.,ii f.f \ ',? ' &'
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Systems or any other person duly authorised shall deliver a statement in Form

26AS to every person from whose income the tax has been deducted. They

relied upon the various judgements of Hon’ble Courts and Tribunals.

> Even in the case of the Appellant the CBIC Instructions have not been followed

to the extent that the adjudicating authority as erred in computing the collect

gross service value / gross income as shown in the ITR and Form 26AS, which

is the same i.e. Rs. 49,15,258/- and there is no difference as stated in the SCN

and the resultant OIO. Moreover, the basic facts of their case, i.e. the Appellant

being supply .of manpower service provider has not been considered in

classification of service (which is lacking in the OIC)) and has filed Service Tax

returns under registration no. AAUPY3588b4STO02.

> The Appellant submitted that under Service Tax laws, the authorities cannot

issue SCN beyond the limit of five years from the date of filing ST-3 returns.

For F.Y. 2014-15 Apr-Sep period, the date of filing ST-3 return by the

Appellant is 22.10.2014. The five years for the same gets completed on

22.10.2019. Whereas, the present SCN is dated 25.06.2020, which is a period

beyond the stipulated five years. Hence, the demand for Apr-Sep F.Y. 2014-15

should be quashed.

> As per Section 75 of the Act as amended from time to time, every person who

fails to pay duty or any part thereof to the credit of Central Goveulment within

the prescribed period shall pay simple interest at the rate fixed by Central

Government for the period by which payment of such ta4 or part of tax thereof

is delayed. Therefore, as per Section 75, interest is payable only when a person

has delayed or has not paid duty on due dates. They relied upon the various

judgements of Hon’bIc Courts and Tribunals.

> Such a generalised and vague allegation is not sustainable in law unless the

Adjudicating Authority succeeds in proving maIa fides or mens rea. The

Adjudicating Authority must prove maIa fides or mens rea in order to invoke

the first proviso to Section 73(1) read with Section 78(1) of the Finance Act,

1994

The App,llant submitted that it is a well-settk©f£@)£jdQn in law that
'\

imposition of penalty is the result of quasi-cri#flap Wjgdi\{atiqn. It is not a

';*„„„ V&$:„;;
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mechanical process or cannot be imposed just because it is legitimate to levy

penalty. The element of mens rea or malafide intent must be necessarily

present, in order to justify imposition of penalty. Penalty can be levied only if it

is proved that there is presence of guilty, dishonest, and wilful intent either to

deRaud revenue or evade the payment of tax on the Appellant’s part. In other

words, there has to be positive act on part of assessee to evade payment of

service tax. They relied upon the various judgements of Hon’bIc Courts and

Tribunals.

> The Appellant submitt6d that the present OIC) has proposed penalty under

Section 77 of the Act on the ground that - the Appellant have violated the

provisions of the Act and the Rules. However, in terms of the jxovisions,

penalty cannot be imposed as the Appellant have paid Service Tax in

accordance with the provisions of the Act and has correctly furnished all the

details in the returns under registration no. AAUPY3588MST002. It is

submitted that none of the sub-clauses of Section 77 can be invoked as all the

requisite details have been produced in the filed returns, hence, no penalty can

be imposed

6. Personal Hearing in the case was held on 15.09.2023. Ms. Pooja Shah,

Chartered Accountant, appeared on behalf of the appellant for the hearing. She

reiterated the submissions made in the appeal memorandum. She also submitted

that the demand has been confirmed on the TDS value shown in the Form 26- AS

without any further veri6cation or investigation by the adjudicating authority. She

submitted that the appellant had another service tax registration under which they

had filed service tax return and had already discharged the tax liability under man

power supply services. However, the adjudicating authority has erroneously

confirmed the demand under the cancelled registration that too on arbitrary value.

In view of above she requested to set aside the impugned order.

6.1 On account of change in appellate authority, personal hearing was again held

on '27.10.2023. Ms. Pooja Shah, Chartered Accountant, appeared on behalf of the

appellant for the hearing. She reiterated the contents of the written submission and

also submitted copy of some documents having similar case and one tribunal order
:J,:1
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in appellant’s case. She also requested for condonation of delay. She requested to

allow their appeal.

7. 1 have gone through the facts of the case, submissions made in the Appeal

Memorandum, oral submissions made during the Personal Hearing and the

material available on records. It is observed from the records that the present

appeal was filed by the appellant on 03.02.2023 against the impugned order dated

29.03.2022, reportedly received by the appellant on 09.11.2022. An unusual delay

was observed between the date of issue of impugned order and the date of

communication claimed by the appellant. In order to verify the said delay, letter

dated 12.10.2023 was forwarded to the jurisdiction office requesting them to

confirm the date of communication of the impugned order from their records. The

jurisdictional Office i.e C(3ST, Division-Kadi, Commissionerate-'Gandhinagar

replied vide e-mail dated 19.10.2023 from their e-mail kadi.cgstg„nr@gov.in,

wherein they confirmed that :

:' ...order is dispatched through registered post with AD which was returned
undelivered to this ofBce. Further, Range offIcers visited given address to
serve Oio but the address could not be located, therefore the DIO is afixed
on notice board as per Section 37C of the Central Excise Act, 1944 and
Section 169 of the CGST Act, 2017 on 10.06.2022. Further on 03.11.2022, the
nodcee has received copy of OIC) from Range Of$ce.”

7. 1 Therefore, on the basis of the above communication it was confirmed that

the impugned order was actually received by the appellant on 03.11.2022. Thus,

the claim of the appellant regarding the date of communication of order (on

09.11.2022) stands rectified as 03 .11.2022.

7.2 it is observed that the Appeals preferred before the Commissioner (Appeals)

are governed by the provisions of Section 85 of the Finance Act, 1994. The

relevant portion of the said section is reproduced below :

:' (3 A) An appeal shall be presented wUhi71 two months from the
date of receipt of the decision or order of such adjudicating
authority, made on and after the Finance Bill, 2012 received the
assent of the President, relating to service tax, interest or penalty
under this Chapter .
Provided that the Cowtwtissi07ter of Central Excise (Appeals) may,
if he is satisfied that the appellant was prevented by su/Potent

'’*:':’' §§3D
cause from presenting the appeal within tl
two months, allow it to be presented within
month. ”



F. No. GAPPL/COM/STP/927/2023

7.3 in terms of Section 85 of the Finance Act, 1994, an appeal before the

Commissioner (Appeals) is to be filed within a period of two months from the

receipt of the order being appealed. Further, the proviso to Section 85 (3 A) of the

Finance Act, 1994 allows the Commissioner (Appeals) to condone delay and allow

a fUrther period of one month, beyond the two month allowed for filing of appeal

in terms of Section 85 (3 A) of the Finance Act, 1994.

7.4. In the instant case, the impugned order dated 29.03.2022 was received by the

appellant on 03.11.2022, as confirmed by the Jurisdictional Office. Therefore, the

period of two months for filing the appeal before the Commissioner (Appeals)

ended on 03.01.2023. The further period of one month, which the Commissioner

(Appeals) is empower9d to condone for filing appeal ended on 03.02.2023. This

appeal was filed on 03.02.2023, i.e after a delay of one month from the stipulated

date of filing appeal, and is within the period of one month that can be condoned

under the proviso to Section 85 (3 A) of the Finance Act, 1994.

7.5 in their application for Condonation of delay in filing the appeal, they

submitted that the consultant of the appellant was busy with the treatment of a

close relative, who eventually passed away. On account of these medical problems

the delay in filing of the appeal had occured. These reasons were also explained by

them during the course of personal hearing, the grounds of delay . cited and

explained by the appellant appeared to be genuine, cogent and convincing.

Considering the submissions and explanations made during personal hearing, the

delay in filing appeal is condoned in terms of proviso to Section 85 (3 A) of the

Finance Act, 1994.

8. It is observed from the case records that the appellant were registered with

the Service Tax department under registration no. AAUPY3588MSTO02 and their

new address was mentioned in the said registration. However, the SCN was issued

without addressing these facts and referring to their old registration no.

AAUPY3588MST001 which was actually surrendered by the appellant. However,

the SCN in the case was issued entirely on the basis of data received from Income

Tax department without causing any veri£cation and the demand raised vide the

SCN was confirmed vi(ie the impugned order which was issued ex-parte.

8.1 1 find it relevant here, to refer to the CBI

wherein at Para-3 it is instructed that:

led 26.10.2021rl
b+,
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Government of India

Mi7asRy of Finance

Depwtme7tt of Revenue

(Central Board of indirect Taxes & Customs)

CX &ST Wing Room No.263E,
North Block, New Delhi,

Dated- 21st October, 2(V I
To

AU the Pr. Chief Commissioners/Chief Cowrwtissjoyrers oJ CGST & CX Zone, Pr.
Director General DGGI

Subject:-Indiscreet Show-Cause Notices (SCNs) issued by Service Tax Authorities-
reg

Madam/ Sir,

3. It is once again reiterated that instructions of the Board to issue show cause

notices based on the dWerence in HR-TDS data and service tax returns only after

proper verifIcation of facts, may be followed chligently. Pr. Chief Cowrmissioner

/Chief CowwBssi07ter (s) may devise a suitable mechanism to monitor and p7event

issue of indiscriminate show cause notices. Needless to wie7rRon that in all such cases

where the notices have already been issued, adjudicating authorities are expected to

pass a judicious order after proper appreciation of facts and submission of the
noticee

Examining the facts of the case with the specific Instructions of the CBIC, I find

that the SCN has been issued indiscriminately and without application of mind, and

is vague, being issued in clear violation of the instructions of the CBIC discussed

above. Further, it is also observed that the appellants were registered with Service

Tax department, however the adjudicating authority have carried out any

veri8cation in the case and the demand was. confirmed in violation of principles of

natural justice, hence the impugned order is legally unsustainable.

9. 1 further find that the adjudicating authority has recorded at Para 17 of the

impugned order, that the appellant have not filed any written submission in reply to

the SCN. It is also recorded that opportunity for personal hearing was granted on

01.03.2022, 11.03.2022 and 16.03.2022 but the appellant had neither appeared for

hearing nor requested for any adjournment and thereaRer the adjudicating authority

decided the case ex-parte.

9.1 it is relevant to refer to Section 33 A (1) of the erstwhile Central -Excise Act,

1944, (made applicable to Service Tax vide Section 83 of the Finance Act, 1994)

;d. In terms of sub-the adjudicating authority shall give an opportunity o;

Act,J&section (2) of Section 33 A of the erstwhile
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adjudicating authority may adjourn the case, if sufficient cause is shown. In terms

of the proviso to Section 33 A (2) of the erstwhile Central Excise Act, 1944, no

adjournment shall be granted more than three times. I find that in the instant case,

three adjournments as contemplated in Section 33 A of the erstwhile Central Excise

Act, 1944 have not been granted to the appellant. The Hon'ble High Court of

Gujarat in the case of Regent Overseas Pvt. Ltd. Ps. UOI - 2017 (6) GSTL /5 (Gq)

had ruled held that:

12. Another aspect of the matter is that by the notice for personal hearing three

dates have been $xed and absence of the petitioners on those three dates appears to

have been considered as grant of three adjournwtents as contemplated under the

proviso to sub-section (2) of Section 33 A of the Act. In this regard it may be noted

that sub-section (2) of Section 33 A of the Act provides for grant of not more than

three adjournwlents, which would envisage four dates of personal hearing and not

three dates, as mentioned in the notice for personal hearing. Therefore, evea if by

virtue of the dates stated in the notice for personal hearing it were assumed that

ad3ournments were granted, it would amount to grant of two aftjournments arId

not three adjournments, as grant of three adjournwtents wotltd mean, in all four

dates of personal hearing."

Considering the facts of the instant case with the legal provisions and the order of

the Hon’bIo High Court, I find that the impugned order is legally unsustainable

being passed in violation of principles of natural justice and is liable to be set

aside

10. In view of the above discussion and findings, the impugned order is set aside

and the appeal filed by the appellant is allowed.

11. wilmaafauN#qB,T{wita©r{qrenTWMaaft&efhBvrar}I

The appeal filed by the appellant stands disposed off in above terIns.

xqm MMa)
Dated: IL October, 2023

;aT£,( (31-R\dl)
AHMEDABAD

:EiTRAL'6sT(APPeALS)
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By REm/SPEED POST A/D

To,

M/s Dineshkumar Vidyaram Yadav,

43, My Home Society, Karannagar,

Kadi, bZlehsana, Gujarat--382715.

Copy to :

1.

2.

3.

The Principal Chief Commissioner, C(3ST and Central Excise, Ahmedabad.

The Principal Commissioner, CGST and Central Excise, Gandhinagar.

The Deputy /Asstt. Commissioner, Central GST, Division- Kadi,

Gandhinagar Comrnissionerate.

The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication

of OIA on website.

Guard file.

PA File

4.

J.
6
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